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EDITORIAL NOTES. 


or a league of Nations to preserve peace ts one which few 


il deny is more than an idealistic proposition. It should be the highest 
rivilege, the highest duty, of all countries to combine to maintain a world 
peace. ‘lhis being so, the question of whether the present League of 
Nations os properly constituted, that 1s, on a proper and just basis to 

hieve this great end, should enter into a statesmanlike discussion in 


country by men who are not politicians, who will not survey the 
round from a partisan standpoint, but from the higher stand of com- 
ionsense and world-wide patriotism, and with unselfish motives. Our 
wn belief has always been that, whether with reservations or other- 
vise, America made a mistake in not entering into the present League, 
it only m order to give stability and clear vision to its management. 
Verhaps much of the disorder now continuing in Europe might have 
been prevented if American counsels had been interjected into the 
eagne’s doings. The League has accomplished some things, but of 
cessity tras fallen short of its high mission. Of course we are aware 
t the aitueultics under which our leaders of opinion, and especially 
‘resident tarding have labored in taking up the matier at all since 
he bitter strife between the United States and President Wilson, when 
the League was formed. No treaty to enter the League can be made 
ithout the Senate’s concurrence. It did finally concur with a reserva- 
ion, but Mr. Wilson would have none—which we think was his clear 
nustake--and there the matter has rested. As the Senate 1s now con- 
tituted it is wholly improbable that it would even to-day concur in the 
ame manner it once did. This being so—if it be so—Dresident Harding 
in do little effectual, however inclined, to resuscitate the project which 
toundered upon a rock. Nevertheless, why should the whole matter 
not be newly and fairly discussed by the people of this country, and with 
the hope that some definite conclusion may be reached, so that public 
opinion can really assert itself, yea or nay? 

There may be the best of reasons just now why America must stand 
entirely aloof from what is going on in Europe. It may be too late to 
he of practical service either to other countries or to ourselves by join- 
ing the League under to-day’s actual circumstances. But if so, let us 
know and frankly state the reasons. Grant that the Administration 
at Washington has its hands securely tied because its partner in the power 
of making treaties will not do anything; still, what do our best minds 
think about it? It will surely not do to put this stand upon the ground 
of pre selfishness, nor upon the more absurd, though not unmora! 
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ground that Washington, in his day, would not have entered into any 
League with any foreign peoples. America may be selfish in its tarif! 
laws and on certain other commercial propositions to most European na- 
tions, but selfishness is not a personal trait of the vast majority of ou: 


citizens. If a few politicians are happy in the thought that we can “go 


it alone” in this world without England, or France, or Italy, or Holland, 
or Japan, or even Germany (we do not include Russia because it is not 
conducting itself on any civilized lines), it is enough to say that this 1: 
not the view of our fair-minded citizens, Christian, or Jew, or other- 
wise. The world is one. We must, we do sympathize with the world’- 
distresses and needs, and we must also share in the world’s burdens and 
use our influence to uplift those burdens. Can we do it by wholly stand 
ing aside’ It is not a question of engaging in wars, but of bringing 
about and sustaining peace. 

The most sensible article on this subject we have read the whole 
past vear is in the October 28th number of “The Living Age.” It is en 
titled, “The American Standpoint,” and is written by an English writer 
Taken as a whole it fairly presents the matter from an impartial stand- 
pomt; states the reasons why America, from the composition and history 
of its people, hesitates over joining the League even to-day. It justly con- 
demns what it chooses to term our “self-centredness” as a nation, though 
giving reasons why it is so, or seems so, to other nations and then adds 
“American does not feel herself consciously a member of the great fam 
ily of nations. Her instinct is to lay stress on the importance ot indepen 
dence and self-government, and to pay little attention to the necessary com 
plement, the means of maintaining peace and cooperation between thes« 
separate entities.” It holds also that this evinces “the same diseas« 
which is the cause of Europe’s troubles,” and which is “the greatest 
breeder of wars,” namely, “national selfishness.” Is this nation, as such. 
selfish’ If it is, how soon may it get over that disease? Let us fully 
discuss this question in the press and pulpit and on the hustings and “have 
it out.” One of the outstanding facts is that there are now some 5f 
nations in the League while, standing aside with us, are only Mexico, 
Turkey, Ecuador, Abyssinia and Afghanistan (not mentioning Germany 
and Russia, which would join if permitted), none of them illustrious com 
pani 1s 

ur legal periodicals in this country appear to have no views upon the 
whole matter. They discuss laws and reforms and special cases in the 
Courts, which is well enough, but why not take a hand in solving a worl 
problem, as to which all other things fade into insignificance? Sure), 
lawyers have minds upon the subject and are not tongue-tied. They are 
as much the real bone and sinew of a nation as the clergymen, or the 
professional politicians. They were once almost the solitary, certainly th: 
strongest of the various builders of our Constitution. Why should then 
voices be silent now?’ Shall it be yea, or nay, and why? 

Probably most new members of the lower House in Congress imagine, 
before they have had any experience in that body, that all bills introduce’ 
are carefully considered and passed or rejected on their merits. That thi- 
is a mistake they soon learn. It is safe to say that on the great propor 
tion of bills members vote on order or by hearsay. Aside from this it 1 
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evident that in Congress as im our own Legislature bills are mtroduced 
in large numbers which have no merit and fail as a matter of course 
In the last House of Representatives 11,711 bills were introduced. {1 
all had been enacted into law it would be safe to say that it would require 
a small cartload of volumes to contain the printed Acts. Happily only 
1,057 got through the final hopper—a little over g per cent! The folly 
of multiplying Legislative bills at Trenton this coming Winter is likely 
to be continued, just as it will be in Congress, but we should like to see 
some sane leaders of both political parties rise up in both places and cry 
a halt to the practice. Over mavittcnansmnli is worse than none at all. 

At the October Term of the Court of Cees T anid ‘Terminer in Hudson 
county Justice Swayze called the attention of the grand jury to the vio- 
lations of the law against lotteries in that county. We should like to see 
other Judges ask the grand juries in other counties to indict a few of the 
violators who carry on lotteries in all parts of the State, to judge from 
gleanings in the newspapers. Societies, including churches, merchants 
and others advertise drawings and gifts by various lottery schemes that 
every lawyer, at least, knows is against the well-understood law of the 
State, as clearly defined years ago by the late Chief Justice Beasley. A 
few prominent cases brought to the bar of judgment would probably put 

quietus on the evil. 


In the August number of “ILaw Notes” we find the following criticism 
of a New Jersey decision concerning the liability of a lawyer who fails 
to ascertain the law of another State in acting for his client: 

“In a recent New York case a lawyer was held liable for damages 
exceeding $7,000 for failing to ascertain the law of another State as to 
chattel mortgages and in consequence drawing an instrument which turned 
out to be void. ‘God forbid that it should be imagined that an attorney 
or a counsel or even a Judge is bound to know all the law.” Montriou 

Jefferys, 2 C. & P. 113. On the other hand it has been well said: 
‘An attorney has no right to be a clam and shut himself up in_ the 
seclusion of his own self-conceived knowledge of the law. Tle must 
keep pace so far as reasonable diligence and a fair amount of common 
sense will enable him to do so with the literature of his profession and 
what the Courts have decided.” Hill v. Mynatt, (Tenn.) 59 S. W. 163. 
There is, however, at least one decision that a lawyer is not bound to 
know the law of another State. Fenaille v. Coudert, 44 N. J. b.. 280. 
In that case it was held that a New York attorney employed to draw 
a contract for the erection of a building in New Jersey was not lable 
for failure to know that under the law of New Jersey it was necessary 
to file it to gain protection from liens of workmen and materialmen. The 
Court said: ‘In assuming the employment of plaintiffs, the skill and 
knowledge they professed must be considered with reference to the 
locality of their practice. In the absence of any express declaration on 
the subject, they will be presumed to have held themselves out as pos- 
sessing such skill and knowledge as attorneys practicing there might 
reasonably be supposed to possess, and no more. As attorneys of New 
York, they are not to be presumed to know the laws of a foreign State 
Nor did they impliedly undertake that they had such knowledge, by 
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age ing an employment which, as we have seen, was, in terms, limited fo 
to drawing a contract in all respects binding between the parties. It in: 
could hardly be contended that the attorney wie i is employed to draw an in 
igreement affecting one of our immense railways, traversing a dozen to 
States and ‘Verritories, impliedly holds himself out as familiar with the to 
laws of each. In such a case the prudent client submits the contract to fin 
protessional gentlemen of each State.” The decision does not seem to be SO 
sound m principle. While a lawyer may not by the mere fact of is pro- su 
fessional status hold himself out as knowing the law of another State, if ot 
he assumes to draw a contract to be performed in another State it would 
-cem that he thereby undertakes the burden of informing himself as to 
the law of that State. The client knows nothing of ‘conflict of laws.’ He 0) 
employs a lawyer to take care of his miterests in a particular transaction. it 
lt that requires a knowledge of foreign law the lawyer should either in- p 
torm himself on the subject or send the client to a lawyer of the foreign de 
state. While the condition was otherwise when the Fenaille Case was "1! 
lecided (1882), at the present time law book making has so far developed cl 
that a properly equipped law library is not confined to the law of a single h 
State but affords access to the Federal law and at least some inkling o 
if the law in other States. It is a nice question, which apparently has t] 
never been decided, whether the great advance in the completeness and r 
nvenience of legal reference books does not Impose on practitioners al oO 
reater burden than is recognized in the earlier cases. A physician has by 
iwen held to be lable for failure to use an X-ray in making a diagnosis t| 
| Polionos v. Renner, 1go Hl. App. 416), and the same principle would t 
eem to be applicable to the legal profession.” a 
\We realize, as have some of our ees no doubt, that the title 7 
\bsiracts of Recent Public Utility Decisions,” as published in thts j 
OURNAL, Is sometimes a misnomer in the word “Recent.” The reason 1s : a 
that the full “Decisions,” as they are now called by the Public Utility c 
Hoard, instead of “Reports,” as heretofore, have been sent to us at irres- t 
lar intervals Ve hope, hereafter, to secure them more promptly and | 
en to publish the abstracts soon after the rendition of the decisions 
ihe present issue of the JouRNAL brings them nearly up to date. We find 
ese abstracts are considered valuable by many members of the Bar who | 
ve, or are likely to have, analogous cases. The full official volumes of 
isions are published only once a year, and then are usually much 
hind the date of the last ease reported. In cases of decisions that have 
re than a local interest and raise questions of special imporiance, we 
all endeavor to present the whole of the Board’s fimding instead of an 
tract. Such, for example, are the two cases presented in this issue. 
In connection with the foregoing matter it is to be noted that a large 
roportion of the business coming before the Board of Public Utilities 
past year has been that of passing upon applications for increased 
ates of vas, water, telephone, etc., companies. Probably the end is not 
although it is to be hoped, for the sake of the public consumer, that 
tes are not to continue to move upward. big soard appears to act cau , 
ously in granting increases, awarding them in full as requested, or in 
art, or not at all, according to all the Reece Psat The ned 
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for increases are hard ones to deal with, because, while the proper carn- 
ings of a utility corporation must be kept in mind, many elements enter 
into these earnings and, on the other hand, the public interest is always 
to be considered. I’ew Judges on the Bench have as difficult subjects 
to decide as the Board of Public Utility Commissioners, who must possess 
financial expertness, knowledge of law, sound business sense and even 
sort of public-opinion-sagacity to cope with many of the proposition- 
submitted to them. It ought to be a Court of great public usefulness: 
utherwise it may be one of much public harm. 


The right of an adjoining landowner to remove overhanging branches 
of a tree has been long recognized, and is based on his right to abate 
a nuisance. The recent case of Gostina v. Ryland, 116 Wash. 228, 199 
Pac. 298, annotated in 18 A.L.R. 650, in conformity with the earlier 
decisions, holds that a property owner may, without notice, if he has 
not encouraged the maintenance of the nuisance, and after notice if he has, 
clip the branches of trees standing on adjoining property, which overhang 
his premises. A landowner, however, cannot de stroy or cut down an 
overhanging tree belonging to his ne ighbor, but has only the right to cut 
the overhanging branches back to the boundary line. He has the sam« 
right to remove encroaching roots of trees that he has to cut off the 
overhanging branches. But while he may cut off the overhanging 
branches of trees belonging to an adjacent landowner, he may not convert 
them to his own use. It has been repeatedly held that the owner of a 
tree the branches of which overhang the premises of an adjoining land- 
owner is liable for damages caused by the overhanging branches. The 
fruit of a tree overhanging a boundary line has been held to belong 
to the owner of the tree, and he may maintain trespass against the ad- 
joining owner if he converts such fruit to his own use; and if fruit on 
an overhanging tree falls to the ground in the neighboring close, the owner 
of the tree may enter to gather it. We have our doubts, however, about 
this point as to the fruit belonging to the owner being good law. We 
know of no case on it in New Jersey. 





A correspondent writing to us from one of the large law libraries 
in this country says the following: “We have a full set of your unique 
periodical, one of only three old-line law periodicals left to us, the 
‘American Law Review,’ ‘Central Law Journal’ and ‘New Jersey Law 
journal.” Can it be that there now exists only these three American 
law periodicals dating from 1878? We have not looked into it, but assume 
it is correct. At all events we are just a little proud of the age of this 
JourNAL, though, unfortunately, age does not presuppose great wisdom 
or universal knowledge. 


Klsewhere we print a portion of a pamphlet, using as a ttle one 
of its subheads, “The Abuse of Trial by Newspapers.” The occasion, in 
our case, is the trial which has been going on day by day, ever since Sep- 
tember in fact, of a notorious murder case in New Brunswick, in this 
State. A flood of reporters have been in that city and vicinity for now 
over two months, and every day columns of guesses, facts, half facts 
theories, interviews and pictures have filled the daily press in New York 
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and Philadelphia, also even in faraway cities, all intended to convict 
somebody of the crime. What the effect will be if somebody is actually 
brought to trial we do not know, but it is almost certain to have nearly 
it not quite as much weight with jurymen as sworn testimony and the 
charge of a Court. The peculiar thing about it all is that a lot of people 
hundreds, it would seem—have hastened to the spot of the murder to 
secure souvenirs of the crabapple tree under which the bodies lay, and 
from a near-by tenantless house which was a silent witness to the crime. 
oes the public at large really need such engrossed attention to a brutal 
offense as the press is giving them, and is it fair to those engaged in 
the legal prosecution of the case to have the newspapers try the sup 
posititious facts in their columns? [f not, then these continued publica 
tions are serious mistakes instead of commendable enterprise. 
While referring to murder cases it is to be noted that an unusual 
umber of them have occurred in this State during the past two or three 
months, almost taking the place of the almost innumerable “holdups” 
that just preceded them. One of the latest which had a quick trial, 
and a fair one, was tried in the Bergen Court late last month, State v. 
(line and others. In that case the defendants were acquitted, appar- 
ntly on the ground of a so-called “unwritten law” that “the despoiler 
if « home may be killed.” The Justice of the Supreme Court who 
tried the case, Mr. Justice Parker, charged the jury against that view, 
ut it was of no avail. The jury were out but two and a half hours and, 
we beheve, half of the panel were women, and a woman was the “fore- 


BAR INTEGRATION PROPOSAL IN ALABAMA. 

A Committee of the Alabama State Bar Association, following the 
trend of the times as to the admission of new members to practice law in 
that State, has presented a bill to the Legislature, which is thus summar- 
ized. It is a measure which in general outlines may well interest the 
State Bar Association in this State: 

t. It creates a governing body designated “Board of Commussion- 
the State Bar,” consisting of twenty-one members. 

2. ‘The lawyers of the respective twenty-one judicial circuits of the 
State, by a mail ballot conducted under the supervision of the Clerk of the 

preme Court of Alabama, the Clerk of the Court of Appeals of Ala- 
ma, and the Court Reporter of the Supreme Court of Alabama, select 
the members of the Board. Following the election, the Board organizes 
' the election of officers, none of whom are to receive salaries, except 
» paid seeretary whose salary is not to exceed $200 per month. The Com 
mmission, upon organizing, are divided into three groups, and at their first 
meeting their terms shall for one, two and three years, respectively, be 
letermined by lot, thus insuring a continuity of policy in the administra 
ion Of the affairs of the Commission. 
The Commission is given the power, subject to approval of 
by the Supreme Court of Alabama, to determine the qualifications 
d requirements for admission to the Bar; to conduct, through the pres- 
nt Board of Examiners, which is retained for such purpose, the exam 
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ination Of applicants; to certify to the Supreme Court the names of those 
round to be qualified; and to formulate rules governing the conduct of 
persons admitted to practice law. 

4. The Commission is also given the power to pass upon and inves 
tigate complaints; to take disciplinary action by private or public repri- 
mand, suspension from the practice of the law, or exclusion or disbar- 
ment therefrom, provided that all of its actions in reference to exclusion 
i disbarment must be by a majority vote of the commission and subject 
ty the right of appeal by the accused to the Supreme Court of Alabama. 
\mple provision is made for representation before the Commission of 


the accused with all of his constitutional rights as to the conduct of his 


trial, carefully and amply preserved. 
5s. ‘The existing statutes relating to suspension and disbarment are 


te 


left undisturbed and unimpaired, so th: it, should the Commission fail to 
properly discipline offending attorneys, the public retains all existing 
aws. 

6 Lhe Act requires every member of the State Bar to pay an 


nnual license fee of five dollars into the State treasury to be disbursed 
by the State Treasurer on the order of the Board of Commissioners. [t 
iikewise provides for annual meetings of the Bar, and excludes trom 
i¢ practice all persons not duly admitted and those whose license to prac- 
tice has expired by disbarment, failure to pay license fees, or otherwise. 
it imposes no tax or cost upon the State resources ; its expenses are paid 
from the five dollars contributed as a license fee by the lawyers them- 
elves. 
fn the “memorial” accompanying the bill the Committee, among other 
ings says: 
“This Act does not represent in its entirety the original thought of 
this Committee. On the contrary, its substance is the result of long 
indy and research made by committees of the American Bar Association, 
by many State Bar Associations, of laws in other States, and the com- 
parison of laws now in existence here and elsewhere affecting doctor 
ind other professions, and represents, so far as we know, the uwnanimou- 
onelusion of all bodies and committees who have given this important 
ubject careful and serious consideration. In our judgment it is demo- 
cratic, because the members sclected to sit upon the Board are elected by 
the votes of all the lawyers in the respective Circuits of the State, and, 
‘therefore, fairly represents the profession of law in the State of Alabama. 
it will make of the Alabama State Bar Association a live, active body 
composed of all the lawyers of the State, with the opportunity for closer 
sociation, better acquaintanceship, mutual assistance, and more intimate 
Knowledge of the needs of the Association and its members. It unifies 
ind brings together all of the lawyers of the State, and brings home to the 
individual lawyer his responsibility to the profession, and provides him 
with power to discharge his duty. The profession has been scolded and 
exhorted so long that probably the lawyer would feel neglected if his 
rities should cease. This bill gives to the profession, for the first time, 
the opportunity in a practical way to answer the critics, remedy the de- 
‘eets which have been in many cases justly pointed out, and places upon 
the entire Bar the responsibility for its membership.” 
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THE ABUSE OF TRIAL BY NEWSPAPERS. 


The abuse of trial by newspapers is greater in criminal cases than m 
civil cases. From the time of the committing of the crime to the appre 
hension of suspected parties, through their preliminary examination and 
the trial, all sorts of statements concerning facts and suspicions are pub 
lished with glaring headlines and these statements purport to detail evi 
dence most of which no Judge would ever allow to be presented in Court 
‘irst, second and third degree hearsay evidence of irresponsible partie- 
sometimes for the express purpose of distorting the facts and misleading 
the public and the prosecuting attorneys, and without the protection oi 
even an informal oath, and sometimes without even identifyimy the source- 
the purported information,—all are played up until the mental atmospher 
of an entire community within which the trial must take place 1s poisoned 
forever and a fair trial is impossible. In many cases the juries start 
their deliberations in a mental attitude, unappreciated even by themselves, 
which disqualifies them from a fair consideration of the evidence pre- 
sented before them in Court. For these reasons the burden of proof 1 
often shifted, and there is in fact enforced the ancient and obsolete rul 
that the presumption is of the guilt of the accused rather than the now 

tablished rule to the contr ry. 

The present vicious practice of publishers in this respeet ts based upon 
the sentiment that “if | don’t do it others will; and it is assumed that 
“the others” will gain in their competition for circulation, to the compa 
rative damage of the publisher who restrains himself within the limits 
f propriety. 

In the celebrated Frank case in (jeorgta the new pebpers ulside Oo} 
the State, and particularly New York City newspapers, carricd on such 

venomous fight in behalf of Frank and against the prosecuting author 
] irvia, continuing even after his conviction had been sustamed 
vy the State Appellate Court and by the Supreme Court of the United 
States, that a Georgia mob was aroused to show resentment agaist the 


iterference of the outside press by taking Frank from his place of con 
finement and putting him to a horrble deat] 

Because of the well-known sensational and unlawful interference ot 
the newspapers in cases that are 228 in Court, there are diminished. 


and in many cases entirely taken away, the constitutional guaran ties thet 


mo pe rson shall be dep rived of hii pie, liberty or pro perty 3 re % by clue 
process of law. This is so because often the very functions of the Court 


nd of the jury are paralyzed or perverted by reason of the unrestrained 
-crupulous and distorted proceedings of this system of trial by new 
ven without further legislation there already exist many lawf 
restrictions upon trial by newspapers, and these have been entorced 
provisions promotive of public morals and im aid of the proper admint 
ration of justice. “The Courts have certain common-law rights of punish 
ment by contempt for commenting on civil or criminal cases while 


pending in Court 

In this country we have a common-law power of Courts to punish tor 
contempt and we also have statutes making it contempt of Court to com 
ment on proceedings pending in Court. A Minnesota statute makes i 
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riminal contempt of Court “the publication of a false or grossly inac- 
urate report of its proceedings.” 

There have been many instances, including some in Minnesota, where 
he daily papers have published, with many partisan comments, pictures 

documents and other evidence which had been offered and rejected 
by the Court in a pending trial. Leven if in the theory the juror’s duty, or 
ius oath, would prevent him from seeing such matter while the case 1s 
pending, iu fact, it gets to him by some method either directly or indi- 
rectly. Even if the jury ts kept together during the entire trial and 
ocked up over night and during its final deliberations, the atmosphere of 
prejudice from the outside percolates into the jury box and into the 
mary room as effectively as does knowledge of the changes in the weather 
rot day and might. Nor is it without effect upon the Judges themselves, 
however impartial or independent they may be. Any publication relating 
ty a cause pending in Court tending to prejudice the public as to its 
miertis, and to corrupt or embarrass the administration of justice, or re- 
lecting on the tribunal or its proceedings, or on the parties or jurors, 
sitnesscs or counsel, may be punished as a contempt. 

in order to prevent the abuses of trial by newspapers, further legis- 

ition should be enacted, not only to the end that the existing power- 
f the Courts in this regard may be extended, but also by statutory 
enactment to emphasize the duty of the Courts and of public prosecutors 

) protect the administration of justice in this regard. Courts hesitate 
ov much to exercise the safeguarding powers which they already have 
in this respect, Jud ves are too prone to fear that their initiation o1 
procecdings for contempt or other prosecution against improper news- 
paper interference with the Courts might be considered as steps for the 
lefense of their own personal dignity or position. Judges overlook too 
much their duty, not only to protect their own Court functions, but also 
to insure fairness to litigants and to safeguard the entire system of the 
dmumistration of justice, of which they are only a part. 

This question of the abuse of trial by newspapers came be fore the 
New York Constitutional Convention of 1g15 and Ex-President William 
Hf. Taft (now Chief Justice of the United States) recommended a pro- 
vision by which might be abolished this “unmitigated evil,” saying, “The 
ereatest evil and the most vicious one in this State is that of trial by 
newspapers.” 

He further stated: 

“fT don’t see anything that can mitigate this evil of trial by newspapers. 
| don’t see why in making this new Constitution you cannot do something 
toy protect the administration of justice, even if it should involve a moditi- 
cation of the freedom of the press and permit the legislature to pass rea 
sonable laws along the lines that I have suggested.”——Rome G. Brown of 
he Minneapolis Bar in “Some Comments on the Law of the Press.” 


The delivery on Sunday of an insurance policy which is not to take 
effect until delivery is held to render the policy a Sunday contract and 
unenforceable, notwithstanding it was dated on another day, in the Ar- 
kansas case of New York L. Ins. Co. v. Mason, 235 S. W. 422, 19 A.L.R. 
618. 
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KELLY v. BISHOP. 


(New Jersey Supreme Court, Oct., 1922) 
Certiorart—Dismissal of Police Commissioners—Unlawful Adjudication—Proof 
Case of John P. Kelly, Prosecutor, v. Charles KE. Bishop, et als. On 
certiorart. Argued by consent before a single Justice. 
Mr. James ... Connolly for Prosecutor. 
Mr. Joseph VT. Hague for Defendants. 


MEMORANDUM. 


BERGEN, |. ; Chis writ w: is allowed to review a resolution adopted 
by the Board of Police Commissioners of the City of FE Aizabeth, adjudg 
ing prosecutor guilty of “conduct unbecoming an officer,” and of “con 
duct subversive of good order and the discipline of the force,” and dis 
missing him trom the police force. Numerous reasons are urged why this 
resolution of conviction and dismissal should now be set aside, but it 
is only necessary to consider two of them. 

The first is, that the hearing began in the presence ot three of the 
Board, and, after two witnesses had testified, a fourth member of the 
Board came in and was allowed to sit as one of the Judges and partic 
pate in the making of the order of dismissal without having heard the 
evidence of the first two witnesses. This was not, according to prosecu 


tor, that fair and impartial trial the law declares he shall have. As was 
said by — et speaking for the Supreme Court, in ltisberg v. 
Clitfside Park, g2 N. J. L. 321: “The rule is fundamental that a person 


who has not vga the testimony in a given case occupies no legal status 
as arbiter or Judge to adjudicate upon the cause.” The participation 
ot one of the Commissioners in adjudicating the guilt of prosecutor on 
testimony he had never heard is fatal to the conviction, and without it the 
resolution of dismissal must fall. 

The other reason is that there was no proof that the rules of the 
Police Commission, which prosecutor was charged with violating, have 
any existence, and therefore there was a failure of proof of the material 
matter upon which the conviction must rest, for without it there is no 
foundation for the finding. 

The conviction and order of dismissal will be set aside. 


IN RE TOWNSHIP OF WEEHAWKEN, ETC. 


(Board of Public Utility Commissioners, Aug. 5, 1922) 
Injunction—Jitney Busses—Use of Space at West Shore Ferry. 

In the matter of the application of the Township Committee of the 
Township otf Weehawken for an order to restrain the West Shore Rail 
road Co, and New York Central Railroad Co., lessee, from excludmy 
itney busses from spaces at the West Shore ferry at Weehawken 

Mr. George L. Record for Petitioners. 

Mr. George H. Blake for Public Service Railway Company 

Mr. A. L. Conway (of Wall, Haight, Carey & Hartpence) for West 
Shore Railroad Company, and New York Central Railroad Company. 


THie BOARD: The Township Committee of the ‘Township of 
vechawken, the West Shore Jitney Owners Association, Inc., the West 








SI 
Iv 





IN RE TOWNSILIP OF WEEIIAWKEN 


w 
Ww 
w 


Shore Woodcliff Bus Owners Association, the Union Hill and West Ho 
boken Bus Owner Association, C. R. Wothke, Charles H. Mowry and 
I. J. Kramer filed a joimt petition with the vy wherein it 1s alleged 
that the West Shore Railroad Company, or its lessee, New York Central 
Railroad Company, has maintained upon the ir li River at Wee- 
hawken a termimal and ferry for the accommodation of passengers whe 
desire to use the ferry for transportation to and from the City of New 
York; that the Railroad Company also maintaim an open way in front of 
the ferry entrance for the accommodation of passengers, either on foot, 
by means of trolley, taxi, private conveyances or jitney busses. The 
petition further alleges that the Railroad Company has provided for the 
convemence of the trolley cars a space for a circular track or loop over 
the open way for bringing passengers to and carrying passengers from 
the ferry, and that the Railroad Company has informed the "Township 
Committee of the Township of Weehawken that it is the intention of 
the Company to allow the Public Service Railway Company to run cars 
over a trolley track located upon a space which has been reserved for a 
number of cars for the use of the jitney busses. 

The petition further alleges that the “petitioners are advised and be- 
heve that the permission of the public to use said land for said length of 
time operates as a dedication of the said space to public use”... It 
is alleged, therefore, that the Railroad Company has no right to exclude the 
jiiney busses from the space now occupied by them which, according 
to the testimony, is on the trolley track, which has been out of use for 
many years. 

The petitioners pray “that an order may be made by the Public Utility 
Commissioners, restraiming the West Shore Railroad Co. and New York 
Central Railroad Co., lessee, from excluding the jitney busses from the 
space now used by said busses from receiving and discharging passengers 
from the West Shore Ferry at Weehawken until other adequate and safe 
facilities are provided by said Railroad corporations.” 

Vhe West Shore Railroad Company and the New York Central 
Railroad Company filed an answer admitting the maintenance of the 
ferry terminal and the approach thereto, but denying that the approach 
had been dedicated to public use. The answer further admits that the 
Public Service Railway Company intends to run its cars upon a trolley 
track, which occupies a space on part of the approach, and denies that 
said space has been reserved for the use of jitney busses as alleged 
in the petition. “Phe answer further alleges that the Railroad Companies 
are the owners of the land now used by the ferry approaches and reserve 
the right of excluding jitney busses therefrom as they may see fit so to 
do. The Railroad Companies admit that it is their duty to provide ade- 
quate service at said ferry and passenger terminal for the accommoda 
tion of foot passengers and vehicles, but they deny that they have done 
any act or thing, or intend to do any act or thing, in contravention of their 
duties as common earriers in respect of the premises referred to in the 
petition. 

The Public Service Railway Company did not file an answer, but tts 
counsel appeared im its behalf at the hearing before the Board and raised 
the objection that it was not made a party respondent m the case, and 
claimed a perpetual easement in the approach to the ferry where the 
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trolley tracks torm a loop, and also where the trolley tracks are located 
on the space now used by the jitney busses. 

The Street Railway Company proposes to connect the spur track 
Which has been out of use for some time, and in doing so wall occupy 
the space now used by jitney busses as a result of which the busses 
will be without sufficient space to park or remain stationed for receiving 
or discharging passengers, unless other provision is made for them. 

lt is not controverted that the Railroad Companies own the tract 

i land used for the ferry approach extending to the Clifton Road, 
which road extends trom the Hudson Boulevard in an easterly direction, 
terminating at and including the ferry house of the Railroad Com- 
panies. The jitney busses are operated for the purpose of carrying pas- 
sengers to and from the ferry, and in connection with their business the 
busses are parked or stationed on the property claimed by the Railroad 
Companies. The space where the jitney busses stand to receive and dis- 
charge passengers is occupied by the discounected spur of the Public Service 
Railway Company. ‘There was testimony before the Board that for many 
years the Public Service Railway Company has not used its loop near the 
erry to its full capacity, and that, if it is permitted to connect and place 
into use this spur, it will be necessary for the jitneys to vacate the space 
now used by them to park for the purpose of receiving and discharging 
Passengers. 

Under the petition and testimony im this case there are two questions 
presented for determination: one, involving the question of the title to 
he approach or way that leads from Clifton Road to the ferry, and the 
other the authority of the Board to restrain the Railroad Companies 
trom excluding the jitney busses from the space now used by them. 

ihe petitioners make the claim that they have a prescriptive right to 
have their jitneys stationed on the space claimed as a right of way by 
the Public Service Railway Company. The testimony, however, does 
wot show that the petitioning jitney bus operators have acquired such a 
right, and there does not appear to have been any dedication of the locus 
im quo tor the use that is claimed by them. 

This question was decided adversely to the jitney operators in the 
case of the West Shore Railroad Co. v. Liber et als., according to a 
memorandum made by Viee-Chancellor Griffin in March, 1907, and offered 
n evidence, and in which no formal opinion was filed. To the same 
etfect is the case now pending in the Court of Chancery, wherein the 
petitioners are complainants and the West Shore Railroad Company and 
the Public Service Railway Company are defendants. The Court retused 
» restrain the Public Service Railway Company from making its con- 
nections on the loop, and held: “When the fundamental right upon which 
the complainant prays equitable relief is a legal title to an easement in 
lands of the defendant, and that right is in substantial dispute, the estab- 
lishment of the right of way in law is necessary to justify the interference 
fa Court of Equity.” Borough of South Amboy v. Penn. R. R., 77 
Ne ds 2a gee. 

In the matter of the application of the Town of Belleville for per- 

son to construct a highway across the tracks of the [trie Railroad 
(> (Vol 6. Reports of the Board of Public Utility Commissioners of 
lersey, pave 625), this Board held: “The Board has no jurisdiction 
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IN RE MORRIS & SOMERSET ELECTRIC CO. 


to lay out a highway, nor to determine what acts constitute the dedication 
of a highway, but exercise the power under the statute, in granting per- 


mission required by the Act, where there exists deny legal right. 
The Board is without power to decide title , land or a disputed 
easement in this case. N. Y¥. S. & W. RL R. Co. v. Board of Public 


Utility Commissioners, go N. J. L.. 432: lerie RoR. Co. v. Board of Publi 
Utility Commissioners and Borough of Wanaqua, New Jersey Supreme 
Court, November Term, 1g2t. 

Vhe Railroad Act of 1903, Sec. 22 (G. S., p. 4230) enacts that ans 
Railroad Company may erect a fence or other enclosure around its sta- 
tions so as to prevent persons other than passengers from coming near 
its trams, and may exclude from such enclosures all persons except 
travelers. 

lt was held in the case of Thompson's xpress & Storage Mele Vs 
Mount et al, tir Ath 173, that under this section a ee gy may give 
one person the privilege of soliciting on the platform of a station for 
orders for baggage delivery, hack, taxicab or omnibus service, from ar- 
riving passengers, and exclude others in such business from doing so. ft 
was also held in that case that, entering into a contract with a railroad 
company, whereby exclusive right to solicit orders for baggage delivery, 
hack, taxicab and omnibus service is given to one engaged in such 
business, is not unjust diserimination within the prohibition of Public 
Utilities Act, Sec. 18. 

Vhe right of a railroad company to make reasonable regulations in 
volves the right to protect itself and its passengers from the turmoil — 
danger involved in a competition between hackmen on the platform of < 
railroad station and the consequent lability of the railroad company . 
respond in damages to a passenger in case of injury. [exton v. C. R.R. 
Co., 62 N. J. L. 7. 

In view of the contention of the Railroad Company and the Public 
Service Railway Company of their title to the locus in quo, if their con- 
tention is correct, under the Thompson case the Railroad Company at least 
would have the right to regulate the movement of busses on its property. 

The Board is without jurisdiction to decide the title and easement in 
question, or to grant the restraint prayed for, and therefore the petition 
is dis smissed. 

| Nore sy Enrror.—-The Township of Weehawken brought a suit in equity in the 
Court of Chancery asking for an injunction to restrain the West Shore R. R. Co. and 
the Public Service Railway Co. from interfering with the bus (jitney) owners in the 
use of the property at the West Shore ferry, which was decided on July 22 last (two 
weeks before the foregoing decision by the Public Utility Commissioners) by Vice- 
Chancellor Griffin adversely to the complainants as involving questions triable in the 
Courts of law. The opimon of the Vice-Chancellor appears in 118 Atl Rep. 258] 


IN RE MORRIS & SOMERSET ELECTRIC CO., ETC 
(Board of Publie Utility Commissioners, Sept. 27, 1922) 
Issuance of Securities—Competition of Lines—-E-xtension of Seriice 
An application of the Morris & Somerset Electric Co. for the :ssu 


ance of securities, heard with the complaint of the Commonwealth Ele 


tric Co. against Morris & Somerset [Electric Co. 
Mr. John R. Hardin for Morris & Somerset Electric Co. 
Mr. William M. Wherry, Jr., for Commonwealth Electric Co. 
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lH BOARD: ne application of the Morris & Somerset [Electric 
Company for approval of the issuance of securities necessarily involves 
the same general questions that arise in the complaint of the Common- 
wealth Lleetric Company against the Morris & Somerset Mlectric Com- 
pany, as the granting of the application for the issuance of securities 
involves an adjudication of the grounds of complaint alleged by the Com 
monwealth Electric Company. 

lt appears that on April 29th, 1g22, the Morris & Somerset [Electric 
(Company entered mto a contract with the Milburn Electric Company to 
suppiy electricity to the Milburn Electric Company for purposes of dis- 
nibuuon by the Milburn Electric Company to its present customers, 
nd for that purpose the Morris & Somerset [Electric Company agreed to 
construct a thirty-three thousand (33,000) volt, three ( 3) phase tri ansms 
sion line to transmit current from its power plant in Morristown to 
the intersection of the Parsonage Road with the line dividing the Liv- 
ingston and Milburn townships in [Essex county. The application of the 
Morris & Somerset [Electric — for permission to issue securities 
Is in part tor the purpose of ‘apitalizing the cost of construction of this 
line to the extent of neeedaen ly $40,000. It also appears that in the 
township of Livingston the Morris & Somerset [¢lectric Company has 
agreed to supply customers with electricity from wires carried on the 
transmission line poles. These cusiomers are about twenty-nine in num 


he Commonwealth Electric Company objects to the issuing of secu 
ries to capitalize this transmission line (and, in fact the complaint. ts 
against the approval thereof), and seeks to have the contract between 
the Morris & Somerset [electric Company and Milburn Electric Company 
et aside and the service of customers in Livingston township transferred 
tot. ‘This complaint raises in a general sense the question of compett- 
tion, both as a result of an invasion of territory and in the matter of the 
king of the contract for service with the Milburn Company. 
With respect to the territory in the township of Livingston, it ap 
pears that in rg2t the residents of Livingston township approached the 
(Commonwealth and made application for service, and negotiations were 


7 


rried on for some time in order io secure that service. These negotia- 
tions ended without the residents of Livingston township obtaining the 
ser from this Company, and they were broken off at the request of 


resident of the township who was dealing with the ( ‘company. No par 
icular reason appears in the evidence for the inability of the parties to come 

an agreement. Shortly afterwards, however, the Morris & Somerset 
llectric Company offered to supply all the residents of this township 
requiring service, and immediately extended its lines into the township 
nd began to supply the residents as requested. This territory compris- 
e township of Livingston is much nearer the plant and lines of the 
Commonwealth Electric Company than it 1s to the Morris & Somerset 
etric Company, but it appears that the Commonwealth Electric Com 
y | never attempted to develop this territory and the only consid 
eration, according to the testimony, that the residents of this section re 
ceived from the Commonwealth Company was at their own request when 
they applied for service in 1g2t. The Morris & Somerset Electric Com 
pany. to the contrary, has been constantly progressing and extending its 
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lines im all directions, its nearest location to Livingston township being the 
service in the vicinity of Florham Park. We are satisfied from the evi- 
dence that the Morris & Somerset Electric Company has been progress 
ing m the development of its business and has been extending its service 
much more rapidly than the Commonwealth llectric Company. When 
the construction of the transmission line through the township of Liv- 
imgston to Milburn was begun the Commonwealth Electric Company, 
tor the first time, began to extend its lines to the outskirts of the 
territory allotted to it in the case of Bassford v. Madison, 5 N. J. P. U. 
I. 551. 

With respect to the service in the township of Livingston the Board 
iinds that the Commonwealth [Electric Company was reluctant to extend its 
ervice and, imasmuch as it never attempted to develop this territory or 
extend its service into it, it was lacking in enterprise, and that there 
iy not a suificient disparity in the cost of service to this territory to justify 
ay altempt by the Board to oust the Morris & Somerset [Electric Company 
ind turn the service over to the Commonwealth [lectric Company. 

fn determining the question of the approval of the securities, the 
propriciy of the contract for the service to the Milburn Electric Company 
must inferentially be also determined, and this again involves the ques- 
tion Of competition as to whether the Milburn Company should not obtain 
its supply from the Commonwealth Electric Company instead of the Mor- 
ris & Somerset. Pestimony was submitted by the Commonwealth Electric 
Company purporting to show that it could supply the Milburn Company 
with current at a cheaper rate than the present contract rate, and that 
the imercased business of the Milburn Company to the Commonwealth 
Company would have a tendency to reduce the present rates of the 
Commonwealth Company; that the cost of the transmission line would 
be much less than the one constructed by the Morris & Somerset Electric 
Company, and that, due to the proximity of the Commonwealth plant, 
tore umiform service could be maintained. 

The Legislature has provided that no privilege or franchise granted 
by a municipality to a public utility shall be valid unless approved by this 
Board, and that the Board shall not give its approval until it appears that 
the privileges or franchise is necessary and proper for the public con 
vemience and serves the public interests. 

It is evident the Legislature intended there should not be wastefu! 
tempts at competition among public utilities and unnecessary duplication 
of facilities, the cost of which in the long run adversely affects the public 

In the ease under consideration there is no question before the 
Board whether it shall approve the grant of a franchise or privilege to a 
public utility. Objection is made to a contract between two electric 
utilities whereby one will purchase electric energy from another which 1 
will transmit to its customers. 

The objection is not directed particularly to the terms of the contract, 
but is based on the contention that any contract of the Milburn Company 
to obtam current from the Morris & Somerset [lectric Company ts pre- 
judicial to the interests of the Commonwealth Company, and then the in- 
creased business derived by the Commonwealth Company, if it supplied 
the Milburn Company, would have a tendency to reduce the rates of the 
former 
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Assuming in a given case conditions to be such that it would be tl 
Board’s duty to express disapproval of a contract between electric com 
panies in which one such company was selected to supply service that 
another should be called upon to supply, it should be clearly shown that 
undue preference exists and that the contract would be unfair to the other 
utihty and against the public interest. 

No sti preference is shown in the negotiations tor the contract 
protested against. 

[f the Sieioii to the Commonwealth Company and to the pubhe 


of a contract between it and the Milburn Company to supply service are 


as alleged, it was the duty of the former to attempt to mect the latter upon 


at least equal terms with those proposed by the Morris & Somerset Com 
pany. Instead of doing this it appears that the Commonwealth Com 
pany proposed as a condition of supplying service to the Milburn Com 
pany it should sell to the former its stock. “The Milburn Company bemyg 
unwilling to meet this condition, the Commonwealth Company apparent 
let the matter drift until the Milburn been agreed with the Morn: 
& Somerset to purchase electric energy from it. 

[t is a well established principle ae public utility law and regulation 
that a public utility should be protected aganst unfair competition in the 
territory it is fitted to serve with efficiency and economy, but this is net 

be construed as entitling it to a monopoly of service without regard 
to the manner in which its business is conducted. The Board is not 
strongly impressed by the contention of the Commonwealth Company that 
if it supplies service to the Milburn Company it would have a tendency 
to reduce its rates. The Commonwealth Company has recently appealed 
to the Supreme Court from a decision of this Board allowing it a materia! 
increase in its rates to mect increased operating costs, claiming that it 1 
entitled to a greater increase than the Board allowed. 

If supplying the Milburn Company by the Commonwealth Compan, 
would be of such advantage to the latter as to affect ue rates, it is prob 
able that the benefit to the public could be obtained only by order of this 
Board, from which the Company might appeal thereby delaying the bene 
nt to the public. Furthermore, if there is a benefit to be derived by the 
customers Of the Company having the contract with Milburn, it would 
seem that the customers of the Morris & Somerset Company would be as 
much entitled to this benefit as those of the Commonwealth Companys 
The complaint of the Commonwealth Company as to this contract come: 
with poor grace in view of the fact that the Commonwealth Company has 
recently contracted to supply current to the Morris County Traction Com 
pany, formerly supplied by the Milburn Company, although the Milburn 
Company had a tie-in line with the Commonwealth Company and could 
have continued to “ih h power to the Traction Company if the Commo 
wealth Company had been willing to co-operate with it. 

It appears, also, that the Commonwealth Company knew that 
carry out the contract between the Morris & Somerset and Milburn com 
panies it would be necessary to construct a transmission line costing ap 
proximately $40,000, and made no attempt to intervene until after the 
Morris & Somerset Company had incurred expense and began the con 
struction of this line. Should this contract now be set aside the resul: 
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would be to throw the cost of this construction on the customers of the 
Morris & Somerset Company. 

The Board finds that there is no such disparity in the cost of service 
to the Milburn Company by the Morris & Somerset Company as compared 
with the proposed service of the Commonwealth Company as to be a 
controlling factor in considering the propriety of the contract. It appears 
that the Milburn Company will obtain current under the contract at less 
than its production now costs this Company; that the contract will not 
tend to inercase rates, but should result in improved service, particularly 
in view of the faet that the Morris & Somerset Company has a trans- 
nussion line connection with the New Jersey Power & Light Company, 
giving a much greater carrying capacity. 

Taking all factors into consideration the Board is of the opinion that 
the supply of service to the Milburn Electric Company by the Morris 
& Somerset Electric Company is not of the nature of unfair competition 
against the Commonwealth Electric Company; that the contract 1s not 
against the public interest, and is not of such a nature that disapproval 
thereof should be expressed by the Board 

The complaint, therefore, is dismissed. A certificate approving the 
issue Of securities has been issued. 


ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Hlackensack Water Co.—Application Dec. 31, 1921, for a re- 
hearing as to rates. Very lengthy report, with tables, made by the Board, 
fixing a definite schedule, but not approving the schedule filed. Dect- 
sion June 30, 1922. Mr. William M. Wherry for Petitioner. Mr. W. 
J. Wright for Hackensack, Tenafly and Ridgefield. Mr. William M. 
Seufert for Palisade Park & Inglewood Cliffs. Mr. John J. Fallon for 
City of Hoboken. Mr. C. K. Read for Ridgefield Park. Mr. Ff. J. Reeve 
for City of Englewood. Mr. William F. Burke for Town of Secaucus. 
Mr. Leopold Brandenberg for Borough of Woodbridge. 


In re Frenchtown Water Co-Application on Dec. 29, 1921, to in- 
crease rates. Company began business in 1900 and had never made but 
one (a 3%) dividend. On a review of the situation, with tables the 
Board determined: “tr. For the fixation of rates the value of the prop- 
erty of the Frenchtown Water Company as of December 3ist, 1921, 1s 
$33,500. 2. Due to increased costs of operation the Company ts reason 
ably entitled to a gross revenue of between $6,000 and $6,400 per year. 
3. The schedule of rates as filed by the Company is unjust and unrea- 
sonable and is not approved. 4. In view of the fact that the Company ts 
entitled to relief it may tile the following schedule of rates within five 
days after receipt of this report.” Then follows rates allowed.  Deet 
sion June 30, tg22.) Mr. LL. Edward Herrmann and Mr. William C. Geb 
hardt for Petitioner. Mr. Henry J. Able for Borough of Frenchtown. 


In ve Public Service Railways.—Vhe matter concerned was a no- 
tice by the Company that it was its purpose to discontinue the operation 
of certain cars on Washington Street, Hoboken, known as the Washington 
Street Line, operating between Christopher and Barclay Street Ferry and 
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the 1gth Street Ferry in Hoboken. The Company indicated that the 
traffic on this line would be taken care of by what is known as the 
West New York Line, which operates substantially the entire route of the 
Washington Street Line. The City of Hoboken at first interposed an 
objection. 

The Board: “From the testimony it appears that traffic conditions 
on this line are such as to indicate that this service is not necessary to take 
care of the normal demand of the traveling public along that street; that 
there were about five passengers per car on the average; that a large 
number of jitneys are operating parallel with this line and that the West 
New York cars cover the same territory. The City of Hoboken withdrew 
its objection to the proposed abandonment of this service provided the 
Board made no pronouncement as to the effect of such an abandonment 
upon the franchise. We do not deem it necessary to make any finding as 
to the effect upon the franchise as an incident to the determination of this 
question. Al] that it is our purpose to dispose of and all we shall attempt 
to dispose of is the proposal to withdraw the Washington Line cars. We 
think, under all the circumstances, the requested withdrawal of service 
is justified. As it has been stated that this traffic will be taken care of by 
the West New York cars, provision should be made by the Company that 
the traffic shall be taken care of by those cars, adequately, and it 1s upon 
that condition and assumption, of course, that this finding is made.” De 
cision June 30, i922. Mr. George H. Blake for Public Service Railway 
Company. Mr. John J. Fallon for City of Hoboken. 


Town of Irvington v. Commonwealth Water Co.—\n the matter ot 
relocation of pipes and mains on Union Avenue, Irvington. Complaint 
was that the Company refused to relocate its mains in conformity with 
vrades now established by the municipality. The Board concluded “that 
the respondent Company should relay its mains in conformity with the 
application of the petitioner within twenty days.” Decision July 7, 1922 
Mr. Charles H. Stewart for Complainant. Mr. William L.. MceMane and 
Mr. Philip B. Shaw for Respondent 


Loder and Hall v. Egg Harbor City Water Co.—Complaint that re 
quests to supply water by meters were not complied with by the Company 
The Board: “The furnishing of safe, proper and adequate service to 
l.. ernest Hall requires the installation of a meter in the manner cus 
tomary where houses are not provided with cellars, that is, either ma suit 
able standard meter vault or box located at the curb, in which case the 
cost of the meter and box or vault shall be borne by the Company; or 
underneath the kitchen sink, in which case the Company shall only be 
required to furnish and install the meter at its expense.” Decision July 


> 1g22. Mr. J... ernest Hall in person 


Loane v. Commonzecalth Water Co.—Complaint or refusal of the 
Water Company to read meters and make direct charges to the tenants o1 
the complainant. Complainant is owner of a two-family house now sup 
plied through one service connection and one meter installed by the Wate: 
Company. <A second meter is installed by one of the tenants. The com- 
plainant states that he rents the premises to two famnlies, the tenants pay 
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ing the water bills, and therefore desires to bill direct to the tenants. This 
ihe Company has declined to do on the ground that it is contrary to the 
rules promulgated by the Board and the rules of the Company; that 
the occupants of two-family houses should be treated as one customer, 
inasmuch as the rates are based upon one service pipe and one meter 
that such service constitutes cach house a customer; that any other ar- 
rangement would add to the expense of administration; that it would 
be impossible to enter the premises to shut off the water in the event of 
non-payment or for the purpose of making adjustments; and that the 
(company has no knowledge as to the credit of the tenant or his responsi- 
bility for bills for water used. 
The Board: “We have considered this matter in its various as- 
pects. We do not find that the rules of the Board cover such a case, the 
earest analogy being the definition of a customer as follows: ‘Customer, 
used herein, shall be the tg contracting for service to a property 
s herematier classified, i. e.. ‘(a) A building under one roof owned by one 
party and occupied as one business or residence; or (b) A combination 
of buildings owned by one party in one common enclosure occupied by one 
ramuly or business; or (¢) The one side of a double house, having a solid 
vertical partion wall; or (d) A building owned by one party of more 
han one apartment and using in common one hall and one entrance; or 
(¢) A building owned by one party having a number of apartments or 
offices and using in common one hall and one or more means of entrance.’ 
\Ve have reached the conclusion, therefore, that in the case of a two or 
‘three family house, with separate entrances, with independent cooking 
and heating units, and with independent house pipes to each family apart- 
ment, where meters can be installed in a cellar to which access can be 
had at all reasonable times by the Company for the purpose of shutting 
ith the water, reading the meters or making adjustments, the Company 
hall furnish independent meters for each family, and the Company shall 
inake separate readings of meters and separate billings for each family 
nd may require a reasonable deposit to assure prompt payment of bills. 
in this case, if the premises of the complainant conform to the above 
pecifications, or if and when they shall be made to conform thereto, the 
(ompany shall install independent meters as indicated. Upon proper 
representation being made to the Board of the conforming by the com- 
olainant to these requirements and of his application for and refusal of 
service by the reise, an order will issue to meet the situation.” De- 
iston July ft, 1922. Mr. R. S. Loane in person. Mr. William 1... 
McMane for Company. 


In re Farmers Union Telephone Co.—Application for increased rates. 
Previous adjustment of rates by the Board was effective February Ist, 
‘g20. The territory covered by the Company includes the borough of 
Sussex, N. J., and Unionville, N. Y. Under the small increases then 


allowed the net operating loss for 1920 was about $250, and in 1921 
31,635.63. The Board: “The territory is strongly competitive, but as 


the Farmers Union Telephone Company was the earlier company, connects 
with the Bell system, and is therefore universally available for long 


distance service, it does not appear that the Company is required by any 
interpretation of its public duty to continue to operate at an annual operat- 
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ing deficit. The schedule filed is practically the same as that now bein, 
charged in the territory supplied by the Sussex Telephone Company, 
which includes Newton, Franklin and Branchville, so that from the stand 

point of comparison the rates are consistent with those being charged m™ 
other territory. Furthermore, the average length of the lines of the 
Union Telephone Company is greater than ts the case with many others 
and the territory is more sparsely settled.” Rates asked allowed. Dee 
sion July 12, 1922. Mr. Borden D. Whiting for Petitioner 


In re Flemington Hater Co.—-Application for increased rates. ‘Th 
Company was incorporated in 1859. On a full review of the capitalize 
tion of the Company and its present value, earnings and expenses, revenue 
requirements, ete., the Board determined: “t. For the fixation of rates 
the value of the property of the Flemington Water Company ts $100,000, 
of which $g5,000 was acquired prior to December 31st, 1g21, and the ba! 
ance must be installed at once for the improvement of the fire protec 
tion. 2. Due to increased cost of operation the Company is reasonab!s 
entitled to a gross revenue of approximately $20,150 per year. 3. The 
schedule of rates as filed by the Company is unjust and unreasonable and 
improperly discriminatory and is not approved. 4. In view of the fact 
that the Company is entitled to relief it may file the following schedule 
of rates within five days after receipt of this report.” Rates allowe 
follow. Decision July 13, 1922. Mr. George K. Large for Petitioner. 
Mr. Ryman Herr for Flemington. 


In re County Gas Co. and Borough Gas Co.— Approval sought ot 
merger and consolidation and of issuance of securities. The situation 
thus stated i in the Board's report: “The County Gas Company was forme: 
by the purchasers at a receiver’s sale of the property of the Standard Ga: 
Company, the sale having taken place in January, 1922, and the organize 
tion of the County Gas Company subsequent to that date. At the re 
ceiver’s sale the property was sold free and clear of all lens and othe: 
indebtedness for the sum of $25,000, and was purchased by the bond 
holders at that figure. Prior to the sale the bondholders had held sever 
meetings and were fully aware of the fact that it would be necessary 
to expend considerable sums of money for the immediate expansion and 
improvement of the property. In consequence, the County Gas Con 
pany, in its application for approval by this Board of the issue of it 
jital stock in the amount of $25,000, also asked approval of a new fir: 
mortgage and the issuance of bonds thereunder in the amount of $150 
ooo. The issuance of these securities was approved by the Board 
certificate dated April 14th, 1922. The proceeds of the first mortgage 
bonds, which were issued at 95, amounted to $142,500, and have bee 
expended in connection with additions to the plant and property located in 
\tlantic Highlands, the construction of a new transmission line from At 
lantic Highlands to Keansburg, the purchase of a number of meters, and 
vice connections and meters for supplying a large 
number of new customers, many of whom have been awaiting service for 
ome years. The newly formed ¢ company considers it de irable to have 
ae in the hands of its security holders an amount of securitie: 
fairly representative of the value of the property. The County Ga: 
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(ompany by itself is unable to do this and, in order to bring about the 
mdition desired, the Borough Gas Company has been formed for the 
express purpose of taking over the property of the County Gas Com 
pany at its value. The newly formed Company will issue securities which, 
n the aggregate, will, in the opinion of the Board of Directors and stock- 
bolders, be fairly representative of this value of the property. The 
ipplication of the Company now before the Board is for the issuance of 
ipital stock m the amount of $135,000 and debenture bonds in the 
emount of $055,000.” 
Upon a review of the siuation the Board determined: “‘t. That 
petition of the Company is disapproved. 2. The Board will, upon proper 
pplication therefor, approve the issuance of additional stock in the 
unmount of $135,000, as requested, and additional securities of any form 
cceptable to the Company of $490,000, in lieu of the $655,000 for which 
the Company has applied.” Decision July 14, 1922. Mr. W. W. Mont- 
comery, Mr. Josiah Stryker and Mr. Wm. E. Foster for Petitioner. 
see infra, on rehearing ). 


In re Central Rk. R. Co. of N. J., et al. —The application alleged in- 
lequate train service between points on the Central Railroad, Pennsylvania 
failroad, Tuckerton Railroad and Beach Haven. After an investigation 
mid conference with the R. R. officials, a schedule was arranged to be 

put into effect from July 1g, to Sept. 14, and the Board said: “The 
peration of the train schedule now in effect will be the basis for deter- 

mining the necessary future requirements to afford reasonable and ade- 

quate service for Beach Haven.” Decision Aug. 1, 1922. Mr. S. Ed- 

win Megargee and Mr. M. L.. Berry for Petitioners. Mr. C. EE. Gum- 

mere for Pennsylvania Railroad. Mr. W. A. Barkalow for Central Rail- 
ad. Mr. J. C. Price for Tuckerton Railroad. 


In re Pennsylvania Rk. R. Co.—Application to discontinue services 
agent at Menlo Park, because of insufficient business. The Board, on 
certain conditions, permitted the making of Menlo Park a non-ageney 
tation. Decision Aug. 1, 1922. Mr. Theodore Strong for Company. 
Mr. W. A. Spencer for Protestants. 


In re Del., Lack. & Western R. R. Co.—Application to make Harri- 

na non-agency station; asking for a review of the Board's decision of 
Mar. 3 last. The Board: “The petition of the Ratlroad Company to 
reduce operating expenses wherever possible without materially affecting 
he convenience of its patrons is reasonable. In view of the difficulty in- 
ident to the providing of tickets by conductors and collectors on all 


‘rains making the Harrison stop measured by the very small number of 
tickets sold at the station, and as the number of commutation tickets sold 


foes not appear to warrant the requirement that a representative of the 


company be at the station one day toward the end of each month for the 


sale of this class of ticket, the Board will permit the Company to make 
Marrison a non-agency station without requiring compliance with the 
onditions set forth in the decision of the Board of March 3, 1922, upon 

ndition that the station be kept open for the convenience of passengers : 
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ihat it be maimtained properly cleaned, heated and lighted, and that stops of 
existing schedule trains at Harrison be continued.” Decision Aug. 1, 
1922. Mr. Krederick B. Scott for Company. Mr. Hugh C. Barrett and 
Mr. Michael Sugrue, Jr.. for Town of Harrison. 


In re Borough of Haddonfield.—Application for additional stational 
facilities and protection of grade crossings at Mt. Vernon Ave. and Red 
man Ave., West Haddonfield. Result of hearing was that the West Jer 
sey & Seashore R. R. Co. agreed to place a flagman at one crossing and a 
red light signal at another, and to construct a proper shelter at platform 
Decision Aug. 4, 1922. Mr. Patrick H. Harding for Borough. Messrs 
Bourgeois & Coulomb for W. J. & S. R. R. Co. 


Kaufman ¢ Sons Co. v. Central Rk. k. of N. J.—Complaint bringing 
up local switching rate at Bayway. Complainant was charged for interna! 
switching movement at the rate of 55 cents per gross ton for scrap 
iron, whereas in 1913 and 1914 the tariff rate, as promulgated by the 
Interstate Commerce Commission, was 15 cents per gross ton. The Board 
found the rate not excessive and dismissed complaint. Decision Aug 
5. 1922. Mr. Louis Kaufman for Complainant. Mr. H. B. Thomas 


for Rrespondent 


In re Town of Kearny.—Petition by the Town alleging that the 
Town was collecting and dumping refuse and other material on Bergen 
avenue so as to make it about level with the right of way of the Erie R 
R. Co.. Newark branch, which intersects that avenue. There being a 
“possible danger” that persons or vehicles might attempt to cross the 
R. R. right of way, using it as if a grade crossing, it was thought best 
to call the Board’s attention to the fact. The Board: “If a dangerous 
situation is created by the Town of Kearny filling in Bergen Avenue to the 
right of way of the Railroad Company, there is no reason why the rail 
road or the City cannot erect suitable barriers to protect property and 
persons.” Citing West Jersey & S. R. Co. v. City of Millville, 115 Atl 
Rep. 71. “There was no testimony produced in this case and the pet 


tion does not pray for the authorization of a grade crossing at this time nor 


in the future. There is no jurisdictional fact, nor is there anything m 
the petition filed with this Board upon which a findng or a decision can 
be made. The petition is dismissed.” Decision Aug. 5, 1922 


In re County Gas Co. and Borough Gas Co.—The decision in ths 
case on July 14, 1922 (see supra) was asked to be reconsidered under 4 
‘necessity for the issuance of the securities as originally requested in the 
petition in order to carry out the plans of the Company and provide for 


the payment of debts assumed by it upon reorganization.” On a second 
} 


oe 


review of the matter the Board determined: “1. That the propose: 
merger and consolidation is approved. 2. That the petitioners may issur 
capital stock in the amount of $135,000 par value, and five per cent. de 
benture bonds in the amount of $655,000 par value to be issued at 924%, 
under the terms of an indenture to be approved by this Board.” De 
cision Aug. 5, 1922. Mr. W. W. Montgomery for Petitioner 
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In re Ridgefield Park.—Complaint against the N. Y., Susq. & W. KR. R. 
Co. and West Shore R. R. Co. as to stational facilities in that village. — The 
Board gave its opinion to the effect that the location of a permanent station 
by the ‘West Shore R. R. should be located at Mt. Vernon avenue or its 
approximate vicinity and directed such to be completed by Jan. 1, 1926, 
but that an adequate temporary station to properly accommodate the 
travel should be constructed now, to begin on or before Oct. 10, 1922. 
Decision ee 15, 1922. Mr. Thomas |. Brogan for Ridgefield Park. 
Mr. Albert C. Wall for West Shore R. Rk) Co. Mr. Duane E. Minard for 
N. Y., Susq. & West. R. R. Co. 


In re Whippany Water Co.—Applhication for imecreased rates. A 
small corporation doing business in Hanover township, Morris county, 
having, in 1921, 560 consumers. No consumer opposed. Petition granted. 
Decision Sept. 22, 1922. Mr. Robert Ie. Burke for Petitioner. 


In re Monmouth Lighting Co.—-Application for approval of new 
rates. Approved, upon lengthy review, but after a modification of one 
schedule. Decision Sept. 22, 1922. Mr. C. LS. Tingley for Petitioner. 
Mr. Elmer H. Geran and Mr. William H. Sutphin for Borough of Mata 
wan. Mr. Francis P. Coan for City of South Amboy. Mr. Arthur S. 
Van Buskirk for Borough of Keyport. Mr. Howard W. Roberts for 
Borough of Keansburg, Borough of Highlands, Township of Middle- 
town. Mr. Edgar O. Murphy for B orough of Farmingdale. Mr. Floyd 
T. ‘Taylor for various industries of Matawan. Mr. William J. Lansley 
on his own behalf. Mr. Alan McDermott on his own behalf. 


Logee wv. Hae ow’ Hater Co. (See previous decision of June 22, 


ig22, in Oct. N. J. L. J., page 299). Question now was as to whether 
conditions named in _previous decision had been complied with. The 
Board determined: “That it will be sufficient assurance to the Com- 


pany of the total revenue” required, “if the subscribers furnish a guar- 
antee of $675 annually for a period of three years,” and further, “that, 
in addition to the execution of an application and agreement for the ser- 
vice by the subscribers, no further assurances shall be necessary than a 
vuarantee signed by two freeholders of the State of New Jersey who can 
justify under oath on said guarantee their ability to enter into the same.” 
Decision Sept. 27, 1922. Mr. Frank S. Logee in person. Mr. D. W. 
french and Mr. Earle Talbot for H: ickensack Water Co. 

A wife whose Sith 1s sutiioned by thee negligence of another 1s 
held entitled in the North Carolina case of Hipp v. ‘Du Pont de Nemours 
& Co., 182 N.C. g, 108 S. EK. 318, 18 A.L.R. 873, to recover from such 
other damages for injuries personal to herself from the accident, for 
which the husband could not have recovered, such as shock suffered by 
her when seeing his mutilated condition, and loss of consortium and sup 
port. 


In a homicide case where one shoots at another, and the bullet 
strikes a third person and kills him, the malice or intent is held in the New 
Mexico case of Carpio v. State, 199 Pac. 1012, to follow the bullet 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 


RiGHTs oF PARTIES IN STRIKES. 

The following oecurs in an opinion by Chief Justice Rice of the 
Supreme Court of Idaho in Robison v. Hotel & Restaurant [mployees’ 
Local No. 782, 207 Pacific Reporter, 132, as pointing out the rights of the 
principals involved in strike conflicts : 

“A right to conduct a business is property. Incident to this property 
right is the good will of the business, and the right to appeal to the public 
for patronage. One may conduct his business in his own way, and may 
employ whom he will upon such terms as may be agreed upon, and may 
discharge any employee at will, unless restrained by a valid contract, so 
long as he violates no law. These rights are entitled to the protection of 
the law. But because of the conflicts which sometimes arise between 
absolute rights, the law does not afford a remedy for every interference 
with, or encroachment upon, rights as such. 

“Those who labor for wages have certain rights equally unques 
tioned. They may contract for employment on whatever terms they see 
ht, and, unless restrained by a binding contract, may cease employment 
when they please. They have a right to form unions for the purpose of 
improving their economic and social conditions, or to refrain from join- 
ing such unions if they choose. They have a right to strike in concert 
when the object of the strike is for their collective benefit. They have a 
right to acquaint the public with the fact of its existence and the causes 
thereof, and appeal for sympathetic aid by a request to withhold patron 
age. 

In passing on the question of picketing, the Court held that the plac 
ing of pickets in the street in front of a restaurant necessarily results in 
intimidation and coercion of prospective customers and is” properly 
enjoined. 

Isa Municipan Coan anp Woop Yarp a Pusiic PurrPoss ? 

The city of Waseca, Minnesota, by its charter authorized the es 
tablishment and maintenance of a public coal and wood yard, from which 
the inhabitants of the city could purchase these necessities at retail. There 
was also a provision in the charter that taxes should be levied for the 
purpose of financing the project. An action was then brought to enjoin 
the city from maintaining this yard and collecting taxes for the purpose of 
its upkeep. The principal question involved was as to whether the es 
tablishment of a municipal coal and wood yard was a “public purpose” 
within the State Constitution, for — h taxes could be lawfully levied 
The Supreme Court of Minnesota, in Central Lumber Company v. City 
f Waseca et al., 1&8 sa Reporter, 275, upheld the action 
of the lower Court denying the temporary injunction. Judge Dibell said 
in the course of the opinion: 

“The question is whether the establishment of a municipal coal and 
wood yard is a public purpose. The constitutional validity of the charter 
is presumed. It is to be assumed that the people were informed of condi 
tions, such as the sources of supply, the ability and disposition of dealers 
to care for local demands, and other relevant factors affecting the situa- 
tion, and found that public necessities and conveniences were such that 
the establishment of a municipal fuel yard was a public purpose. They 
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have the responsibility of their finding and the wisdom or folly of the 
policy which they authorize. Their determination of public purpose is not 
final. It is accorded weight; but, finally, the Court must determine as a 
judicial question whether the purpose for which taxes are exacted i 
public. [conomic and industrial conditions are not stable. Times change 
Many municipal activities, the propriety of which is not now questioned, 
were at one time thought, and rightly enough so, of a private character. 
The constitutional provision that taxes can be levied only for public 
purposes remains, but conditions which go to make a purpose public 
change. In our judgment the establishment of a municipal fuel yard is a 
public purpose.” 

WorKMEN’S CoMPENSATION—REFUSAL TO TAKE ANESTIETIC. 

An injured workman suing for injuries refused to be put under an 
anesthetic in order that his injuries might be examined by a physician 
who was testifying for the employer. His refusal was aiainal by ier 
trial Court, and its action was sustained by the Court of Civil Appeals « 
Texas in Mackay Telegraph-Cable Co. v. Armstrong, 241 Southwestern 
Reporter, 795. Chief Justice Fly, im discussing this phase of the ca-c. 
said : 

“Appellant sought to compel appellee to have ‘laughing gas, in 
anesthetic, administered to him in order that in the presence of the jury 
he might, while unconscious, be examined. Appellee refused to be put 
under the influence of an anesthetic to be examined as to his injuries by 
a physician testifying for appellant, and his refusal was properly sustained. 
No such assault as that contended for by appellant will be permitted in any 
Texas Court on the personal liberty of a citizen of this commonwealth. 
it would have been an outrage upon appellee to have compelled him to he 
rendered unconscious in order to give a doctor an opportunity to sustain 
his theories in regard to the injuries inflicted upon the person of ap- 
pellee. ‘The authorities cited by appellant do not sustain the action sought 
by it, as shown by its bill of exception, but which is sought to be changed 
by its assignment wherein it is attempted to convey the impression that 
the Court refused to allow an examination of the injured limb, after 
appellee had made profert of it by exhibiting it toa jury. The question ot 
an anesthetic which shaped the action of the Court 1s studiously avoided 
by appellant in assignment and proposition. None of the authorities cited 
sustain the demand of appeallant as to the anesthetic being administered 
to a party to a suit during the progress of a trial. An examination was 
not refused, but the stupe faction and destruction of the mental faculties 
of appellee, even for a limited time, was correctly denicd to appellant.’ 

Marrimony Wirnour INTENTION, 

One evening in the winter of 1920 Lucile Crouch and Floyd Warten 
berg were attending a party at a hotel in Huntington, W. Va. They had 
only known each other three months, but had already discussed’ mar 
riage. While at this party some one suggested that they obtain a license 
and be married. This proposition was made ina spirit of jest, and there 
was really no intention of it being acted upon; but some newspaper re 
porter got hold of it, and the next day wrote up an article alleging that 
the young lady had “backed out” at the last moment. Wartenberg was 
afraid the story would be detrimental to him, as he was just starting in 
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business in the city, so, upon meeting Miss Crouch the next day, he sug 
vested that they get married, and she acquiesced; so they procured the 
license, and had the ceremony performed, understanding in the meantime 
that it would not be binding, and that it would never be consummated 
by cohabitation. An action was soon brought to have the marriage an 
nalled. The Supreme Court of Appeals of West Virginia reversed the 
decision of the lower court, and entered a decree annulling the marriage. 
lin Crouch v. Wartenberg, t12 Southeastern Reporter, 234, Judge Lively 
“AIG 

“A marriage is regarded as a civil contract at its meeption. The 
minds of the parties must meet in good faith for the purpose of carrying 
out the contract by cohabitation as husband and wife and the assumption 
of the duties and obligations incidental to the marriage relation. Without 
such intent, words and ceremonies will not make a valid marriage con 
tract. Of course it must be clear and unequivocal that the parties did not 
agree to assume, in law and in fact, the marriage relationship, and that no 
subsequent act or conduct was performed which would warrant the Court 
in arriving at a different conclusion. Much ts said by the divorce commis 
sioner of the sanctity of the marriage relation, as viewed from the stand 
pomt of morals and public policy. It is argued that marriage should be 
fostered and encouraged, and divorces and separations discouraged ; that 
the right to a divorce, being granted by statute, should be strictly guarded 
and granted only for the statutory causes. These observations apply 
where there is a consummation of the marriage contract, and the legal 
relation of man and wife has been assumed and actually exists. It must 
be remembered that such is not the case here. The parties never in 
tended to enter into the relation, separated immediately after the cere 
mony, and never recognized it as binding by subsequent word or act. 

“On the other hand, it would be against public policy and justice to 
destroy the lives and happiness of these young persons by forcing them, 
against their wills, to live together, or forcing the alternative of living 
lives of celibacy. No home will be destroyed, for none has been formed 
Perhaps severe censure is due them for trifling with the outward legal 
forms of the sacred relationship, but we do not think the censure should 
eo to the extent of wrecking their lives and their future usefulness to the 
state and society. Perhaps the publicity and humiliation brought about 
hy these proceedings is punishment sufficient for them, and to warn others. 
There was no intent, express or implied, on the part of either of the parties 
to enter into a contract of marriage.” 

Peest to Promote Orp Homeroratuic TEACHING. 

S. G. Hill died in Seattle, Wash. In his will there was a devise 
creating a trust fund to be used for the purpose of promoting the teaching 
of the Homeopathic School of Medicine according to the doctrine of 
certain specified books, without “subversion or distortion.” An action was 
brought by one of Mr. Hills heirs for the purpose of having the court 
construe this parc of the will. The Court held the provision void, and 
decreed that the property, attempted to be so disposed of should pass to 
the heirs instead of the executor. The executor appealed from this de 
cision, and the Supreme Court of Washington, in Re Hill’s Itstate, 204 
Pacific Reporter, 1055. affirmed the judgment of the lower Court. Judge 
Main wrote the opinion, and remarked in part as follows : 
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“The latter clause in the will shows that the books mentioned shall 
taught without any ‘subversion or distortion” .  .  .  Disregarding 
entirely the testimony of the allopathic physicians, and looking only to 
he evidence of those testifying who belonged to the homeopathic school, 
1 great weight of the evidence sustains the finding or conclusion of the 
‘rial court that 1f the books mentioned were taught without subversion or 
istortion, that it would lead to sickness and death, and would deprive 
iling persons from receiving treatment which is recognized by the modern 
homeopathic school. . . . The evidence shows that since the books 
mentioned were written there has been a large development in medica! 
ience as practiced by the homeopathic school, and that the books are not 
odern, and, if the principles and methods there taught only were applied 
the healing of disease, that it would be detrimental to the public health. 
“It can hardly be doubted that, if it were a bequest which tended to 
ipport an immoral purpose as recognized by modern standards of correct 
nduct, the will would be void for this reason. We do not understand 
he appellant to contend otherwise. If a will making a bequest for an 
snmoral purpose should be declared void, by the same course of reasoning 
would follow that when providing for the teaching of medicine which 
sould be detrimental to the public health it would likewise be illegal and 
uld not be carried into effect. In other words, in such a case it be- 
mes the duty of the Court to declare that the bequest 1s void on the 
round of public policy.” 





DETENTION OF TypHorp CARRIER HELD LAWFUL. 


Jennie Barmore resided in Chicago. She maintained a rooming and 
arding house and lived in the building devoted to such purposes. The 
Cepartment of health received information that certain persons who had 
formerly roomed and boarded at her house had been ill with typhoid 
‘ver. They immediately began an investigation, which resulted in the 
muse being quarantined. The placard which was placed upon the house 
ontained a warning that a typhoid carrier resided within. Mrs. Barmore 
| led an application for a writ of habeas corpus, stating that she was un- 
wwitully restrained of her liberty at her home by the commissioner of 
calth. It was admitted that she was being restrained from going about 
e city and from following her usual occupation as a boarding house 
yr geod because she was a carrier of typhoid bacilli. It was claimed that 
ie was being restrained by virtue of state statutes, and that her detention 
as necessary for the protection of the health of the community. The 
supreme Court of Illinois passed upon this question in People v. Robert- 
1, 134 Northeastern Reporter, 815, in which Judge Thompson wrote 
¢ opinion of the Court, and said in part: 
“The health of the people is unquestionably an economic asset and 
cial blessing, and the science of public health is therefore of great im- 


7 


portance... . That the preservation of the public health is one of the 
‘uties devolving upon the state as a sovereign power will not be ques- 
roned, 


“Tt is not necessary that one be actually sick, as that term is usually 
vplied, in order that the health authorities have the right to restrain his 
vberties by quarantine regulations. (Quarantine is not a cure—tt is a 
preventive. As the term is used in this opinion, quarantine is the method 
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used to confine the disease within the person in whom it is detected, o1 
to prevent a healthy person from contracting the infection. Disease germ 
do not usually travel through the air unaided, but they are carried by in 
sects, by dumb animals, and by human beings. Effective quarantine musi 
therefore be not so much the tsolation of the person who is sick or affected 
with the disease as a prevention of the communication of the diseas: 
germs from the sick to the well. 

“In the case at bar the State Board of Health, or a board of healih 
in the city of Chicago duly organized pursuant to the authority given th: 
city council by the Legislature, undoubtedly has the right to establish rea 
sonable quarantine regulations with respect to relatrix so long as she 
discharging the germs of a contagious and infectious disease.” 


Fatse LABELS oN UNbDERWEAR UNFatIR COMPETITION 


An opinion of the United States Supreme Court in T'ederal Trad 
Commission v. Winsted Hosiery Co., 42 Supreme Court Reporter, 38. 
reversed the judgment of the Circuit Court of Appeals for the Second 
Circuit, which set aside an order of the Commission directing the Compan, 
to cease from using certain labels or bands on its manufactured product: 
and containers. ‘The opinion, which was wriiten by Mr. Justice Brandei 
might well be made the foundation of ,a lexicon for use in the woole: 
industry, as it defines and differentiates between the different grades o: 
wool that are used in the manufacture of woolen underwear. It also up 
holds the power of the Trade Commission to prohibit the use, by un 
scrupulous retailers, of misleading labels. The following is a quotatio: 
from the opinion : 

“A substantial part of the consuming public, and also some buye: 
for retailers and sales people, understand the words ‘merino,’ ‘natura 
merino,’ ‘gray merino,’ ‘natural wool, ‘gray wool,’ ‘Australian wool,’ an: 
‘natural worsted,’ as applied to underwear, to mean that the underwea: 
is all wool. By means of the labels and brands of the Winsted Compan, 
bearing such words, part of the public is misled into selling or into buy 
ing, as all wool, underwear which in fact is in large part cotton. And thes: 
brands and labels tend to aid and encourage the representations of un 
scrupulous retailers and their salesmen who knowingly sell to their cu 
tomers as all wool underwear which is largely composed ot cotton 
The honest manufacturer’s business may suffer, not mere), 
through a competitor’s deceiving his direct customer, the retailer, but al: 
through the competitor’s putting into the hands of the retailer an unlawfu 
instrument which enables the retailer to increase his own sales of th: 
dishonest goods, thereby lessening the market for the honest product 

Th commission was justified in its conclusion that the practic: 
constituted an unfair method of competition, and it was authorized t 
order that the practice be discontinued.” 

Mr. Justice McReynolds dissented. 


14 


Whether or not an unsuccessful attempt by a man to commit his wift 

an insane asylum constitutes cruel and abusive treatment is held in the 
Maine case of Michels v. Michels, 115 Atl 161, to depend upon the m 
tive from which he acted. 
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MORRIS LAWYERS DINNER. 


On October ro, at the annual din 
rof the Bar Association at Mor 
County, i was decided to tendet 
ireutt, Court Judge Richard Doh 
Jot dersey City, who has been 
ppointed to that Cireuit ai testi 
| David Ik. Barknian, 
resident of the Association, who 
resided, was authorized to appoint 
commitice to arrange the affair. 
ipreme Court Justice Parker was 
Hed upon for an informal talk and 
mke oom Bar Association ideals. 
idee Doherty succeeds Judge Cut- 
whe goes to the Pudson Cir 


HUMOR OF THE LAW. 


“Sorry. said the constable. “but 
|] have to arrest ye; ve’ve been 


1 


rivin’ along at the rate of 50 mile 


hour 
“You re owrone, my friend, 
«i the driver. “And here’s Se 

saves -owasn't.” 

\l returned the mainion 
the law, pocketing the money 
\ith all that against me, | amt 
ime ta subsect the county to the 
pens toa trial’ Pittsburgh 
‘\ cat sits on my fence every 
ht and makes the meht hideous 
ith his infernal row. Now, | don't 
unt ave any bother with my 


whber. but this nuisance has gone 
r enough and [ want you to ad 


C mie wv hicat to do.” 
mit une lawyer looked as 
lem ous an owl and answered 
ua ord 
¢ 


| have a right to shoot that cat, 

lisuven't ae 

“LT would hardly say that,” re- 
plied the young lawyer. “The cat 
does not belong to you, as | under- 
tania 

“No. but the fence does . 

“AN! exclaimed the helt of the 
law, “then | think you have a per- 
” 


fect rieht to tear down the fence 
London Ideas. 


“BOB”-—IN MEMORIAM. 


\When im the dawn ot year 

He came te me and gazed 

Into my eye a vaze so tilled 

With love and gratitude and all 

The yearnime ot a soul that said: 

| love thee and thee alone would 
serve! 

| smiled, and gave to him my hand, 

\nd welcomed him, as one 

(Of two i all the world that | 

Could trust eternally; and thu- 

The years rolled by in sweet 

Companionship and service true 

\nd now, alas! he. too, has gone, 
ard when 

\t early morn we laid him ‘midst 
the groves 

That many a day had shaded him 
anc me, 

\nd ‘midst the requiem of the birds 

That always came to greet us, 

\ swelling came and tied my 
speech ; 

\nd with it came the misty eye 

That sees the past as in a dream, 

As homeward, sadly, with a lone- 
some step 

| turned, and left the unmarked 
erave, 

The home eternal ot—my dog. 
Supreme Ct. Justice Minturn, 
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BOOK NOTICE. 


Youno Lawyer U. N. Troru’s 
First Case. By Emory Wash 
burn Ulmar. Brooklyn: Cul 
linan Pub. Co. 

The story of the trial is a bur 
lesqued deseription, told in’ hexa 
meters in rhymed verses of two 
lines. The voyage of the three 
masted schooner” Merrilies” around 
the world had ended in shipwreck 
and a meeting in Hell Gate in the 
Ikast River. David Gooth, of Port 
land, Me., the second mate, re 
tained Ulysses N. Truth in his first 
case: a suit tor damages against 
Seth Bangs and the crew for as 
sault and battery and locking Gooth 
below. ‘Truth, after obtaining a fec 
of $1,000 in silver dollars, proceed 
ed to suborn the necessary wit- 
ness. The defendants retained an 
elderly lawyer of established repu- 
tation by the name of Resusa. The 
account of the ship in a storm ts a 


vivid one. The reader is warned 
in the ‘Foreword’ by Douglass 


Fairbanks that “UU. N. Truth, 
xnowing he had no case, kept blutf 
ing along with most consummate 
skill, tact and energy, but that this 
eloquent and patriotic oratory was 
solely for the purpose of deceiving 
the jury,” etc. The Judge finally 
charged the jury that “beyond all 
range of doubt Counselor Truth 
should be jailed and Seth Bangs 
; and the jury promptly 
brought im a verdict “for Seth 
Bangs, with costs to Gooth.”’ 
Et hh. 


stay out.” 


LEAMING AND SPICER ERRORS. 


70 the kidittor of The Journal: 


SIR | have yu discovered 
numerous errors and omissions that 
exist im Leaming and Spicer’s 
“(grants and Concessions.” Among 
lawvers this publication has alwavs 


been regarded not only accurate a 


complete, but the foundation of ov 


State legal jurisprudence, contain 


ing, as it does, among other thing: 


the proceedings and enactments ¢ 
our Provincial Assembles prior 
1702, and 


surprised to find in such standar 
histories as Mickle’s “Reminiscence: 
of Old Gloucester,” 


Jersey,” ‘Tanner's “Province 

New Jersey.” and Cushing ar 
Sheppard’s “flistory of the Cow 
ties of Gloucester, Salem and Cur 
berland,” that there were no legis!: 
tive sessions held in the Province « 
West New Jersey between Nove: 
ber 25, 16085, and November 

Mog2; and that by reason of 11 
circumstance, and other politi 
disturbances in the Provincial ge 
ernment, the people of the Thi: 
and Fourth Tenths “seized upon t! 
first opportunity” of organizing t] 
county of Gloucester by an instr 
ment dated May 28, 1686, which h: 
hecome locally famous as the “Cou: 
ty Constitution.” 


don, and Lee, is “the only county 
New Jersey that can deduce its e> 
istence from a direct and_ positi 
compact between her imhahitants 
with “full powers of legislation.” 

I have examined Leaming a1 
Spicer for the laws enacted by t! 
West Jersey Assembly in Nover 
ber, 1692, and [ find, at page 5! 
that legislative sessions were he 
in this Province in the months 
May and November in every y¢ 
“for several years past.” This fa 
in connection with the allegati 


that no sessions were held betwee: 


MOSS and 1692, induced me 
test the accuracy of Leaming a: 
Spicer’s work, so far as West Ne 


which has been th 
source of much of our early histor: 

In my endeavor to ascertain. th: 
origin of Gloucester county, | owe 


Mulford’ 
“Civil and Political History of Ne. 


This, accordin. 
to such historians as Mickle, Gor 
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MISCELLANY 


Jersey was concerned, by comparing 
that public: ition with the original 
manuscript contained in a book en- 
titled “Concessions, 1681-1699,” to 
be found in the office of the Secre- 
tary of State at Trenton. 

The proceedings of the West 
Jersey Assembly enumerated — by 
Leaming and Spicer, from pages 
502 tu 500, are alleged to have been 
held on November 25, 1685. On 
the following page, 507, commence 
the deliberations of the same As 
sembly on November 3, 1692. In 
comparing this printed work with 
the original manuscript, it will be 
found that the resolve terminating 
on page 506 is incomplete, and that 
the same is followed in the manu- 
script by six other resolutions of 
equal importance, closing with a 
paragraph showimg that the legisla- 
tive session closed on November 28 
(instead of November 25, as stated 
by Leaming and Spicer), 1685, to 
convene again on the 12th of the 
ensuing May. Besides these omis- 
sions, Leaming and Spicer also omit 
from their compilation the entire 
proceedings of the West Jersey As- 
sembly from the 12th to the 15th of 
May, 1686, comprising nine large 
manuscript pages 

Incidentally, these omitted min- 
utes show that on May 15, 1686, the 
West Jersey Assembly gave the 
people residing in the 3d and 4th 
Tenths permission to establish a 
Court in Gloucester county, to be 
held alternately at Newton and Red 
Bank, and appomted William War- 
ner sheriff, and John Reading clerk 
thereof. In consequence of this dis 
closure the beautiful theory set up 
by the historians regarding the mak- 
ing of the Gloucester “Constitution” 
and its legal importance crumbles. 

Continuing the comparison of the 
work of Leaming and Spicer with 
the original manuscript record here- 
tofore mentioned, the duration of 


_ 
~~ 


the legislative ee ol page 489Q 
should be May 12-14 (instead of 
May 20-14), 1084: ‘and that likewise 
appearing on page 535 should be 
May 13-21 (instead of May 12-23), 
1695. 

The “Table of Fees” mentioned 
in Chapter IV on page 530 is entire- 
ly omitted. The 2d and 3d Chap- 
ters on pages 558 and 559, respec- 
lively, are not in the manuscript 
record; nor is the first paragraph 
on page 563. In place of the latter, 
the manuseript shows that the “Act 
for encouraging the killing of 
Wolves and Panthers” was signed 
hy the Governor and the Speaker 
of the Assembly on November 9, 
1697; and on November 12, 1697, 
the “Act for the Tax” was signed 
by the same persons. 

Qn page 426 of Leaming and 
Spicer, the first paragraph is sub- 
stituted in the manuscript by a pro- 
vision for the laying out of lands, 
which is omitted in the printed text. 
The first fifteen sections that 1m- 
mediately fellow are imperfectly 
printed; and, with the exception of 
the 25th section, none of the re- 
maining sections appear in the man- 
useript record. 

With this limited examination, I 
have shown sufficient omissions and 
errors to impair the value of Leam- 
ing and Spicer’s compilation, and 
the imperative necessity for its re- 
vision under competent supervision. 

Carvos I. Goprrey. 

Trenton, Nov. 10, 1922. 

{The question of how various 
counties in West Jersey were orig 
inally established is an interesting 
one, which seems not to have re 
ceived very close attention on the 
part of our historians. In Keasbey’s 
work on the subject (Clevenger and 
KKeasbey’s“Courts of New Jersey,” ) 
the exact question 1s not treated, but 
it would appear that Courts pre- 
ceded the establishment of counties 
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for example a Salem County Court dit for sixteen years, except for a 
was set up in 1681 by the appoint- brief period when he was with Mr 
ment of a sheriff and clerk (“Con- William G. Bradley. Ile was an 
cessions” Book of New Jersey). Alderman of the Second Ward, 
\ccording to Leaming and Spicer Member of the Assembly 1904-’05, 
(p. 448) no Act was passed for this, President of the Newark Common 
however, until 1682, but even then Council in 1908 and again in 1910: 


Salem county is not mentioned. On then Chosen lreeholder of the re 
May 17, 1794, Burlington, Glouces county of Essex. \ 
ter and Salem counties were = said - 
to have been “formerly” erected . 
ae rev <¢ Mr. Joun J. CRANDALL. 
(1&8... p. 507), or, as tt is termed, 7 é , > 
TY 1a ~ : “eieaiar ; An unusual member of the Bar 
divided” out of the Province ot . . _ ; 
: of this State died in Camden re 
\Vest Jersey, but how and when are r 
a ae . " cently. Mr. John |. Crandall was | 
not stated. We hope some one will . asian Ts Sale ‘ | 
“yi ine : , both unusual in size, in persistency 0 
ook thoroughly mto this question. - 
\ a pms, on law points and, in certain ways, I 
s to the errors in Leaming and oe eS 
poe es ae . : ee. . eccentricities; and he was one ot ; 
spicer’s “Grants and Concessions, — on 
ears ‘ fare the oldest lawyers in New Jersey, ( 
certamly someone at some near time ery Sling af : 
. . - being eighty-six. 
thould make a full comparison of dea aks — 
sla : “i ties , Mr. Crandall was born in Tioga in 
mt work with the original book eee - : : 
. ie ae ale ee . co., N. Y., Nov. 8, 1836, and read c 
n the Secretary of State’s office. , a a, ; : 
' “ahead Appar ® ; law with Thomas Farrington of \ 
and report the results.—Eprror | - Ss Ep. 
Oswego, N. Y. For a time he was m 
4 t . 78g) ’ + a r fj .e > , ) ’ 
OBITUARIES. principal of the Troy Academy. In 1 
i856 he was admitted to the Bar ot 
Mr. Witttam PENNINGTON. Michigan and practiced there until ol 
Mr. William Pennington, of 1870. He probably then drifted : 
Newark, died suddenly of heart dis- about, but at the Iebruary Term, i 
ease on Nov. 6th. He was the son 1881, he was admitted as an attor 
of the late Capt. Edward R. and ney in New Jersey, and three year pt 
Charlotte Garthwaite Pennington later as counselor [le tried many 
if Newark, and was born Jan. 11, cases, including in the State Su- I) 
i866. After graduating from the preme Court. Formerly he was a 
Newark Academy he studied law Republican in politics but latterly cu 
ind was admitted to practice at the became a Democrat, though in all in 
November Term, 1888. He was things strenuously independent and he 
vith the firm of Whitehead & Con- — selt-cgntained. ! 
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